CITY OF EL PASO, TEXAS
AGENDA ITEM
DEPARTMENT HEAD’S SUMMARY FORM

DEPARTMENT: Aviation
AGENDA DATE: February 4, 2020

CONTACT PERSON NAME AND PHONE NUMBER: Monica Lombraiia, (915) 212-7301
DISTRICT(S) AFFECTED: 2

CITY STRATEGIC GOAL 1. Create an Environment Conducive to Strong, Sustainable Economic Development.

SUBJECT:

This item is a Resolution to authorize the City Manager to sign a Shoeshine Concession Agreement by and between
the City of El Paso (City) and Los Amigos Shoeshine {(Concessionaire) for shoe shine services inside the El Paso
International Airport Terminal Building, for the greater of $35.00 per square foot of designated space or 15% of

gross receipts, for an initial period of one (1) month with automatic monthly renewals that shall not extend beyond
February 3, 2025.

This is a new Concession Agreement with a monthly term that renew automatically for no more than five (5) years.
The rental fee will be based on $35.00 per square foot per annum x 86 square feet of space = $250.83 per month.

BACKGROUND / DISCUSSION:

The Department of Aviation is requesting approval of this item to allow Los Amigos Shoe Shine to continue
operating two (2) shoeshine stands at the El Paso Intemnational Airport. The show shine concession operates daily at
its locations in Concourse B and off the main lobby corridor.

PRIOR COUNCIL ACTION:
12/9/2014 — Approval of Concession Agreement
AMOUNT AND SOURCE OF FUNDING:

N/A: This is a revenue-generating item

BOARD / COMMISSION ACTION:
NA

*******************REQUIRED AUTHORIZATION********************

DEPARTMENT HEAD: t\\OU.LL A N
Monica Lombraiia, A.A.E.
Chief Operations and Transportation Officer

(If Department Head Summary Form is initiated by Purchasing, client department should sign also)

Information copy to appropriate Deputy City Manager



RESOLUTION

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF EL PASO:

That the City Manager be authorized to sign a Shoeshine Concession Agreement by and
between the City of El Paso and Los Amigos Shoeshine for shoe shine services inside the El
Paso International Airport Terminal Building, for the greater of $35.00 per square foot of
designated space or 15% of gross receipts, for an initial period of one (1) month with automatic
monthly renewals that shall not extend beyond February 3, 2025.

ADOPTED THIS day of 2020.

Dee Margo
Mayor
ATTEST:

Laura D. Prine

City Clerk

APPROVED AS TO FORM: APPROVED AS TO CONTENT:
Pio— vy Sinid

Jogette Flofes Monica Lombraﬁz;,' A.AE.

Senior Assistant City Attorney Director of Aviation
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SHOESHINE CONCESSION AGREEMENT

EL PASO INTERNATIONAL AIRPORT
EL PASO, TEXAS

LOS AMIGOS SHOESHINE
CONCESSIONAIRE

FEBRUARY 4, 2020
EFFECTIVE DATE
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SHOESHINE CONCESSION AGREEMENT

THIS CONCESSION AGREEMENT (“Agreement”} is made this___day of ,2020
between the CITY OF EL PASO (“City”) and LOS AMIGOS SHOESHINE (“Concessionaire”).

WHEREAS, the City owns and operates the El Paso International Airport located in El Paso
County, Texas (“Airport”);

WHEREAS, the Concessionaire is engaged in the operation of a shoeshine business and is

prepared, equipped and qualified to supply shoeshine services for the operation of a shoeshine business at
the Airport;

WHEREAS, the City deems it advantageous to itself and to its operation of the Airport to grant
and lease unto the Concessionaire the shoeshine concession area and certain rights, licenses and privileges,
as hereinafter set out; and

WHEREAS, the Concessionaire desires to operate a shoeshine concession in the area designated
by the City in the Airport terminal building.

NOW, THEREFORE, the parties agree as follows:

ARTICLE I - CONCESSION PRIVILEGES

1.01 CONCESSION SITE.

The shoeshine concession shall be operated in two (2) areas: (1) on the Lower Level of the Airport
terminal building, consisting of approximately 40 square feet, and (1) on the Upper Level of the east
concourse of the Airport terminal building, consisting of approximately 46 square feet. Both areas are
identified on Exhibit “A”, which is attached hereto and incorporated herein by reference, and shall
collectively be referred to as the “Concession Site”.

The Concessionaire may request additional location(s), subject to approval of the Director of
Aviation, be included in the Concession Site. In the event any additional locations are approved, Exhibit
“A” will be revised to identify all areas where the shoeshine concession can operate, and the revised
exhibit will be dated and signed by the Concessionaire and the Director of Aviation,

1.02 DESCRIPTION OF PRIVILEGES, USES AND RIGHTS.
The City grants to the Concessionaire the following privileges, uses, and rights, all of which shall
be subject to the terms, conditions, and covenants hereinafter set forth:

A. The non-exclusive right, license and privilege to operate a shoeshine business in the Airport
terminal building for the purpose of providing shoeshine services to the public from the
Concession Site.

B. The concession rights granted herein shall be subject to all applicable laws, ordinances,
rules and regulations.
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C. The right to temporarily install (or cause to be installed) and operate appropriate signs in
the Concession Site to advertise shoeshine concession; provided that such installation and
operation shall be subject to the prior written approval of the Director of Aviation.

1.03 CONDITIONS AND TERMS.
This Agreement is entered into subject to the following conditions and terms.

A. That no alteration of the Concession Site or use of the Concession Site shall be made
without the prior written consent of the Director of Aviation.

B. Director of Aviation, from time to time, may require Concessionaire to relocate its
shoeshine operations, at the Concessionaire’s sole expense, to other locations in or around
the Airport terminal building during the term of this Agreement. The City will determine
the location of all and any temporary Concession Site and will provide the Concessionaire
ten (10) days’ prior written notice of any relocation.

C. The Concessionaire warrants that it is able to and will provide and maintain first-class
quality facilities and service on the Airport. The Concessionaire agrees it will provide and
maintain such quality facilities and service on the Airport during the term of this
Agreement.

D. Any improvements, facilities, decorations, fixtures, equipment, supplies and cabinets
furnished by the Concessionaire shall be in keeping with the general decor of the terminal
building and shall be subject to the written approval of the Director of Aviation.prior to
installation,

E. Concessionaire is familiar with the restrictions imposed on City by 49 CFR Part 1540 and
1542 as amended and agrees to assume responsibility for compliance with said regulations
as they relate to access and identification procedures on the Concession Site.
Concessionaire recognizes that all persons in or on the Concession Site must comply with
federal safety and security requirements and agrees that all employees shall, as a condition
of being on the Concession Site, be badged by the Airport and that all other persons shall
be escorted in accordance with Airport requirements. Concessionaire shall also require
that all personnel of any subcontractor or subconcessionaire shall also be similarly badged
and/or escorted.

ARTICLE II - INSTALLATIONS BY CITY
AND CONCESSIONAIRE

2.01 TERMINAL BUILDING SPACE.
A, The City shall provide:

(1)  Two (2) seating units owned by the City which are located within the Lower Level
of the Airport terminal building and on the Upper Level of the east concourse of
the Airport terminal building.
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2) Existing lighting, air conditioning and electrical service for the Concession Site.
B. The Concessionaire shall provide:

) All leasehold improvements, including, but not limited to, sales counters, display
cabinets, interior partitions, additional lighting fixtures, decorations and all other
fixtures, equipment and supplies.

(2) All equipment, furniture, furnishings and fixtures necessary in the proper conduct
of the Concessionaire’s business, with the exception of two (2) seating units as
identified in Section 2.01 A. (1). The Concessionaire will be responsible for
providing any seating units at any locations added to the Concession Site.

202 APPROVAL OF PLANS AND CONSTRUCTION.

If the Concessionaire desires to make improvements to the Concession Site, the Concessionaire
shall submit final plans and specifications, layout and architectural renderings to the Director of Aviation
prior to installation.

2.03 ALTERATIONS, ADDITIONS OR REPLACEMENTS,

Following completion of the initial installations by the Concessionaire, the Concessionaire shall
make no alterations, additions or replacements to the Concession Site without the prior written approval
of the Director of Aviation.

ARTICLE HI1 - SERVICES TO BE PERFORMED
BY CONCESSIONAIRE

3.01 HOURS OF OPERATION.

The shoeshine concession will be operated and continuously open for business to the public seven
(7) days a week during the hours of operation established by the Director of Aviation. The Director of
Aviation reserves the right to assign new hours or to modify the schedule to accommodate peak hours at
the Airport. Concessionaire may only change established hours with written permission approval of the
Director of Aviation or his/her designee.

3.02 TYPE OF OPERATION.

The Concessionaire shall furnish service on a fair, reasonable and non-discriminatory basis to the
public. Service shall be prompt, courteous and efficient and shall be adequate to meet the demands for
said service on the Airport.

The Concessionaire shall maintain and operate the concession in a first-class manner and shall
keep the Concession Site in a safe, clean, and orderly condition at all times, satisfactory to the City. All
services shall conform in all respects to federal, state and municipal laws, ordinances and regulations. The
Concessionaire shall continuously maintain any necessary licenses or permits at its sole expense.

3.03 PERSONNEL.
The Concessionaire shall, at all times, retain an active, qualified, competent and experienced
manager (o supervise the concession operations and be authorized to represent and act for the

20-1003-1053/PL#960834v.2/Concession Agreement — Los Amigos/JF

Page 3 of 18



Concessionaire.

The Concessionaire shall be required to properly uniform or dress its attendants and employees,
who shall be clean, courteous, efficient and neat in appearance at all times. The Concessionaire shall not
employ any person or persons who shall use improper language or act in a loud, boisterous and otherwise
improper manner or who are unable to meet the required security regulations applicable at the Airport,

The Concessionaire shall maintain a close check over attendants and employees to ensure the
maintenance of a high standard of service to the public, the performance of such obligation to be
determined at the sole and reasonable discretion of the City. The Concessionaire shall replace the services
of any attendant or employee whose conduct the Director of Aviation feels is detrimental to the best
interest of the Airport or the City of El Paso.

3.04 LAWS, ORDINANCE, ETC.

The Concessionaire, its attendants and employees, shall observe and obey all laws, ordinances,
regulations and rules of federal, state and municipal governments which may be applicable to its
operations at the Airport, or its operation of motor vehicles on public streets and roadways surrounding
the Airport, now in force or which may hereafter be in force.

3.05 SOLICITATION AND CONDUCT.

The Concessionaire shall prohibit its agents, servants, attendants, and employees from engaging
in the solicitation of its shoeshine services on or about the Airport in a loud, boisterous, offensive or
objectionable manner. In the event of questionable conduct in such solicitation, the Director of Aviation
shall be sole judge in determining if said conduct is a violation of this paragraph. Upon receipt of notice
from the Director of Aviation, or her designee, the Concessionaire shall immediately take all steps
necessary to eliminate the undesirable condition.

The Concessionaire, its agents, servants, attendants, and employees shall so conduct said shoeshine
business on the Airport to maintain a friendly and cooperative relationship with other companies engaged
in business at the Airport. The Concessionaire shall not engage in open public disputes, disagreements or
conflicts which would tend to deteriorate the quality of the shoeshine service of the Concessionaire or
which would be incompatible with the best interest of the public at the Airport. The Director of Aviation,
or her designee, shall have the right, but not required, to resolve all such disputes, disagreements or
conflicts; and her determination thereof or the manner in which the Concessionaire shall thereafter operate
shall be binding upon the Concessionaire.

3.06 TRASH, GARBAGE.ETC.

The Concessionaire shall provide and use suitable covered metal receptacles for all garbage, trash
and other refuse. Piling of boxes, cartons, barrels, inventories or other similar items, in an unsightly or
unsafe manner, on or about the Concession Site is forbidden.

3.07 COST OF SHOESHINE CONCESSION.

The Concessionaire shall bear, at its sole expense, all costs of operating the concession and shall
pay, in addition to the concession fee, all other costs connected with the use of the Concession Site and
facilities, including, but not limiting the generality hereof, maintenance, insurance, any and all taxes, and
all permits and licenses required by law. The Concessionaire shall have the right, however, at the
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Concessionaire’s sole cost and expense, to contest the legality of any tax, levy or assessment but shall not
allow disputed amounts to remain unpaid during such contest. Failure to pay any taxes or assessments in
a timely manner may result in termination of this Agreement.

3.08 MAINTENANCE.

The Concessionaire shall, at its sole cost and expense, maintain the Concession Site and every part
thereof in good order and repair and in good and safe condition; repair all damages caused by its
employees, patrons, or its operation of said service; and maintain and repair all equipment on said
Concession Site.

The Concessionaire further understands and agrees that the Director of Aviation shall be the sole
judge of the quality of maintenance and that upon written notice by the Director of Aviation to the
Concessionaire, the Concessionaire shall be required to perform whatever maintenance the City deems
necessary. If said maintenance is not undertaken by the Concessionaire within ten (10) days after receipt
of written notice, the City shall have the right to enter on the Concession Site and perform the necessary
maintenance, the cost of such repairs and maintenance shall be borne by the Concessionaire.

ARTICLE IV - TERM OF AGREEMENT

401 TERM.

The initial term of this Agreement shall be for a period of one (1) month, commencing on the
fourth day of February 2020, and the term will autornatically renew every month, unless either party gives
written notice to the other party no later than thirty (30) days prior to the expiration date on which the term
will be renewed. In no event will the term be extended beyond February 3, 2025.

4.02 HOLDING OVER.

It is agreed and understood that any holding over by Concessionaire of the Concession Site at the
expiration or cancellation of this Agreement shall operate and be construed as a tenancy from month to
month at a rental rate equal to one and one-half times the monthly installments of the amount described
in Section 5.01 below being charged at the time the holdover begins, unless the hold over is caused by the
City staff not placing a new Agreement with Concessionaire regarding the Concession Site at the end of
the term of the present lease on the City Council Agenda in a timely manner, in which case, the current
monthly rental rate shall continue until the new Agreement is executed. Concessionaire shall be liable to
the City for all loss or damage on account of any holding over against City's will after the expiration or
cancellation of this Agreement, whether such loss or damage may be contemplated at this time or not. No
receipt or acceptance of money by City from Concessionaire after the expiration or cancellation of this
Agreement or after the service of any notice, after the commencement of any suit, or after final judgment
for possession of the Concession Site, shall reinstate, continue or extend the terms of this Agreement, or
affect any such notice, demand or suit or imply consent for any action for which City's consent is required
or operate as a waiver of any right of the City to retake and resume possession of the Concession Site.

403 NATIONAL EMERGENCY.
In the event the rights and privileges hereunder are suspended by reason of change in airport
security regulations, war or other national emergency, this Agreement shall be immediately canceled.
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ARTICLE V - FEES, RENT, MINIMUM MONTHLY GUARANTEE
AND PERCENTAGE FEES

501 CONCESSION SITE RENT.

The Concessionaire agrees to pay $35.00 per square foot of Concession Site per annum (the
“Minimum Monthly Guarantee™) or 15% of Gross Receipts (the “Percentage Fee™), whichever is greater. For
purposes of the calculation of rent, the parties agree that the Concession Site contains 86 square feet of space.
If the Concession Site is expanded to include additional locations, the Minimum Monthly Guarantee will be
adjusted to include the additional square footage.

The term “Gross Receipts™ is defined as all income received by the Concessionaire from the conduct
of its business in the Concession Site. It shall be all-inclusive whether or not said income is made by cash or
credit, or whether the income is collected or uncollected. Sales made from the Concession Site shall include
items ordered in the Concession Site, whether in person or by computer or telephone and items which will be
shipped to a customer as a result of a sale on the Concession Site.

Deductions from the calculation of Gross Receipts shall be allowed only for the amount of any federal,
state, or local excise and sales taxes presently or hereafter levied upon such revenue,

The Minimum Monthly Guarantee shall be paid in equal monthly installments of $250.83. The
installments shall be paid in advance on or before the first day of each and every month during the term or
any extension of this Agreement. Any deficiency between this Minimum Monthly Guarantee monthly
installment and the Percentage Fee (if greater) shall be paid to the City on or before the 20" day of the month
foliowing the month for which the Gross Receipts were reported.

5,02 RECORDS OF CONCESSIONAIRE.

The Concessionaire shall keep true and accurate amounts, records, books, and data which shall
show all sales made for cash, credit, or otherwise (without regard to whether paid or not) and shall set
forth the number of transactions and all the Gross Receipts of the Concessionaire.

The Concessionaire agrees to operate its business upon the Airport so that a duplicate invoice and
cash receipt, if applicable shall be issued with each sale or transaction, whether for cash or credit. The
Concessionaire further agrees to keep, in the El Paso area, books and records, in accordance with generally
accepted accounting practices, and such other records as the City may request. The duplicate invoices or
cash receipts, if applicable, and all other books and records of the Concessionaire, as mentioned in this
Agreement, shall be available for inspection or audit by authorized representatives of the City at all
reasonable times during business hours for a minimum period of one (1) year after the end of each contract
year and after any hold over period, if any. If an audit is required, appropriate records will be maintained
legally for a period of sixty (60) days after completion of the audit.

With the payment of monthly Rentals, as provided in Section 5.01 above, the Concessionaire shall
submit to the City a statement showing the number of retail transactions and Gross Receipts from the
operation of the Concessionaire’s business on the Concession Site for the preceding calendar month.
These reports shall show such reasonable detail and breakdown as is required by City.

Within ninety (90) days following the end of each contract year of operation of the concession, a
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statement showing Gross Receipts for the preceding contact year is to be submitted and verified from the
records by a representative of the Concessionaire. Such statement shall be signed by a representative of
the Concessionaire as an accurate report of the Concessionaire’s Gross Receipts for the preceding contract
year. If, after the submission of the Concessionaire’s annual statement, the City reasonably questions the
accuracy of such statement, the City may, at its sole option, require the Concessionaire to submit at the
Concessionaire’s own cost, a certified statement prepared by an independent certified public accountant.
Any failure or omission by the City to request a certified statement in any given year shall not operate to
bar or destroy the right of the City to request such a certified statement in any subsequent year. Such
statement showing Gross Receipts for the preceding contract year is to be accompanied by the
Concessionaire’s payment covering any deficiency between payment made during the year of previous
operation and payment due for such year of operation. If the statement and other records show that the
amount due to the City is less than the total payments already made by the Concessionaire, then the City
shall credit to the Concessionaire the excess amount against the next year’s monthly Minimum Annual
Guarantee. Upon termination or cancellation of this Agreement, any amounts paid to the City in excess
of the required amounts shall be refunded to the Concessionaire provided the Concessionaire is not in
default of the terms of this Agreement. The Concessionaire, at its own expense, shall supply all record
forms in a type, style and form satisfactory to the City. The submission of such statement by
Concessionaire shall not be construed to limit City’s right to request audits in accordance with Section
5.04 of this Agreement.

The Concessionaire shall maintain monthly statements, as required hereunder, for a minimum of
one (1) year at a place of business accessible to City in El Paso, Texas. Concessionaire shall maintain
annual statements, as required hereunder, at its principal place of business, for a minimum of four (4)
years, and shall forward same to the City during that time, if requested by the Director of Aviation.

503 AUDIT.

For the purpose of determining accuracy of reporting Gross Receipts, the Director of Aviation
may make a spot test audit and base its findings for the entire period upon such spot test; provided
however, that such a spot test shall include at least twenty-five percent (25%) of the total time of the period
being audited.

In addition, the Director of Aviation shall have the right, during any one calendar year of this
Agreement, to authorize up to two (2) audits of the Concessionaire’s records pertaining to
Concessionaire’s business conducted at the Airport. Such audits shall be undertaken by a reputable firm
of certified public accountants with offices in El Paso. The cost of such audits shall be borne by the City,
unless the results of such audits reveal a discrepancy of more than five percent (5%) between the Gross
Receipts reported in accordance with this Article V and the Gross Receipts as determined by audit for any
twelve (12) month period. In case of such discrepancy, the full cost of the audit shall be borne by the
Concessionaire.

Failure of the City to exercise its right to audit the Concessionaire, as set forth herein, shall in no
way be construed as a waiver of any right to payment by the City of any rental or other payments due the
City under the terms of this Agreement, and the City hereby expressly reserves its rights under common
or statutory law, or otherwise, to enforce all terms of this Agreement, including any right to payment
hereunder.
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5.04 DELINQUENT RENT.

Without waiving any other right of action available to the City in the event of default in payment of
rent, fees, or charges hereunder, should the Concessionaire fail to pay any Rent within ten (10) days from the
time payment is due, the Concessionaire agrees to pay interest in an amount equal to the highest rate allowed
by applicable law.

5.05 DEFAULT FOR FAILURE TO PAY RENT, FEES OR CHARGES.

Failure of the Concessionaire to pay any rent due within ten (10) days after the due date shall cause
the Concessionaire to be in default under this Agreement. If the Concessionaire is in default for failure to
pay amounts due, the City shall have the right, upon ten (10) days written notice or demand, to cancel this
Agreement.

In the event of default under this section of the Agreement, the City shall then have the right to re-
enter and resume possession of the Concession Site and to remove the Concessionaire’s property there
from without being guilty of any manner of trespass or conversion and without prejudice to any other
remedies, which might be used by the City.

5.06 PLACE OF PAYMENT.
All rentals, fees or other charges provided herein shall be paid to the City at the following address:
Accounting Department, El Paso International Airport, 6701 Convair Road, El Paso, Texas 79925-1099.

5.07 CONTRACTUAL LIEN.

In addition to any other rights or remedies allowed by law, the City shall have a lien on all of the
property of the Concessionaire, used or situated in the Concession Site, to secure payment of concession
fees owed hereunder by the Concessionaire to the City at any time during the existence of this Agreement.
This lien shall not be in lieu of or in any way affect the statutory landlord’s lien given by law, but shall be
in addition to that lien.

ARTICLE VI - INDEMNIFICATION AND INSURANCE

6.01 INDEMNIFICATION.

The Concessionaire agrees to indemnify and hold the City harmless against any and all claims,
demands, damages, costs, and expenses, including investigation expenses and reasonable attorney’s fees
for the defense of such claims and demands, arising out of or attributed directly, or indirectly to the
operation, conduct or management of the Concessionaire’s business in the Airport terminal building, its
use of the Concession Site, or from any breach on the part of Concessionaire of any terms of this Lease,
or from any act or negligence of the Concessionaire, its agents, contractors, employees, subtenants, or
assignees in or about the Concession Site including claims and damages arising in whole, or in part, from
the negligence of the City. In case of any action or proceeding brought against the City by reason of any
such claim, the Concessionaire, upon notice from the City, agrees to defend the action or proceeding by
counsel acceptable to the City.

6.02 INSURANCE.

The Concessionaire, at its sole cost and expense, shall throughout the term of this Agreement, keep
or cause to be kept on all improvements now or hereafier located in the Airport terminal building,
insurance for the mutual benefit of the City and the Concessionaire against loss or damage by fire and
against loss or damage by other risks embraced by “extended coverage” and against civil commotions,
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riots, vandalism and malicious mischief in an amount equal to the actual replacement cost of such
improvements without deduction for depreciation (“Full Insurable Value”).

6.03 LIABILITY INSURANCE.

The Concessionaire, at its sole expense shall, throughout the term of this Lease, provide and keep
in force for the benefit of the City and the Concessionaire, as their respective interest may appear,
comprehensive general liability insurance in an amount not less than One Million Dollars ($1,000,000)
for bodily injury to one person for each occurrence and Two Million Dollars ($2,000,000) bodily injuries
to more than one person arising out of each occurrence; and, in addition, shall provide property damage
liability insurance in a minimum sum of One Hundred Thousand Dollars ($100,000) for property damage
growing out of each occurrence and in amounts equal to the maximum liability for damages for
municipalities for claims arising under governmental functions, provided for under the Texas Tort Claims
Action whichever is greater.

6.04 AUTHORIZED INSURANCE COMPANIES.

All such policies of insurance shall be written by insurance companies authorized to do business
in the State of Texas and shall be written by companies approved by the City, such approval not to be
unreasonably withheld. Such policy shall be delivered to the City at least ten (10) days prior to the
effective date of the insurance policy. Each policy shall contain:

A. A statement of the coverage;

B. A statement certifying the City to be listed as an additional insured,;

C. A statement of the period during which the policy is in effect;

D. A statement that annual premium or the advance deposit premium for such policy has been

paid in advance; and

ARTICLE VII - TERMINATION OF AGREEMENT, CANCELLATION,
ASSIGNMENT AND TRANSFER

7.01 TERMINATION.
This Agreement shall terminate at the expiration of the term hereof, or sooner as provided in this
Agreement, and the Concessionaire shall thereafter have no further interest or right in the Concession Site.

7.02 CANCELLATION BY CITY.
This Agreement shall be subject to cancellation by the City in the event the Concessionaire shall:

A, Be in arrears in the payment of the whole or any part of the amounts agreed upon hereunder
for a period of ten (10) days from the date said payments are due.

B. File in any court a petition in bankruptcy or insolvency or for the appointment of a receiver
or trustee of all or a portion of the Concessionaire’s property.

C. Make an assignment of any interest in this Agreement for the benefit of creditors.
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D. Be adjudged a bankrupt in involuntary bankruptcy proceedings.

E. Be made a party to a receivership proceeding in which a receiver is appointed for the
property of affairs of the Concessionaire.

F. Abandon the Concession Site for ten (10) days.

G. Default in the performance of any of the covenants and conditions required (except rental
payments) herein to be kept and performed by the Concessionaire, and such default
continues for a period of twenty (20) days after receipt of written notice from the City of
said default.

H. Violate any applicable laws, statutes or ordinances.

In any of the aforesaid events, the City may immediately cancel this Agreement and take
immediate possession of the Concession Site and remove the Concessionaire’s effects forcibly, if
necessary, without being deemed guilty of trespassing and the Concessionaire shall cease all operation at
the Airport immediately.

The failure of the City to declare this Agreement terminated upon the default of the Concessionaire
for any of the reasons above shall not operate to bar or destroy the right of City to cancel this Agreement
for any subsequent violation of the terms of this Agreement.

7.03 ASSIGNMENT AND TRANSFER.

The Concesstonaire shall not assign, transfer, or sublease its rights granted hereunder without the
prior written approval of the City.

ARTICLE VHI - REDELIVERY

The Concessionaire shall make no unlawful or offensive use of the Concession Site and will at the
expiration of the term hereof or upon any sooner termination, without notice, quit and deliver up said
Concession Site to the City peaceably, quietly and in as good order and condition, reasonable use and
wear thereof excepted, as the same now are or may hereafter be improved by the Concessionaire or the

City.
ARTICLE X - GENERAL PROVISIONS

9.01 CONTRACT INTERPRETATION.

The City and the Concessionaire agree that this Agreement has been freely negotiated by both
parties and that in any controversy, dispute or contest over the meaning, interpretation, validity or
enforceability of this Agreement or any of its terms or conditions, there shall be no inference, presumption
or conclusion drawn whatsoever against either party by virtue of that party having drafted this Agreement
or any portion thereof.

9.02 CONFLICTS BETWEEN CONCESSIONS.
In the event of a conflict between the Concessionaire and any other concessionaire at the Airport
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as to the services to be sold by respective concessionaires, the City shall have the sole right to decide what
services may be sold by each concessionaire and the Concessionaire agree to be bound by such decision.

9.03 INSPECTION.
The City, by its officers, employees, agents and representatives, shall have the right at all
reasonable times to enter upon the Concession Site for any purpose including, but not limited to, inspecting

the Concession Site, observing the performance by the Concessionaire of their obligations hereunder, or
for any other reason.

9.04 NON-WAIVER.
No waiver of any breach of default by the City hereunder shall constitute a waiver of any other
breach or default, whether of the same or any other covenant or condition.

9.05 INDEPENDENT CONTRACTOR.

It is understood and agreed that nothing herein contained is intended or should be construed as
creating or establishing a relationship of co-partners between the parties hereto, or as constituting the
Concessionaire as the agent, representative or employee of the City for any purpose or in any manner
whatsoever. The Concessionaire is to be and shall remain an independent contractor with respect to all
services performed hereunder.

906 INVALID PROVISIONS.

In the event any covenant, condition or provision herein contained is held to be invalid by any
court of competent jurisdiction, the invalidity of such covenant, condition or provision shall in no way
affect any other covenant, condition or provision herein contained; provided that the invalidity of such
covenant, condition or provision does not materially prejudice either the City or the Concessionaire in its
respective rights and obligations contained in the valid covenants, conditions or provisions herein.

9.07 TAXES.

The Concessionaire shall be responsible for payment of any and all payroll taxes or other
assessments attributable to the operation of the Concessionaire’s business, improvements or personal
property located on the Concession Site regardless of ownership or title to same. The Concessionaire
further indemnifies the City from all tax liability including but not limited to ad valorem real property
taxes and personal property taxes.

9.08 PARAGRAFPH HEADINGS.
The paragraph headings contained herein are for convenience and reference and are not intended
to define or limit the scope of any provisions of this Agreement.

9.09 NOTICES.

A. All notices provided to be given under this Lease shall be given by a) expedited delivery
service with proof of delivery, or b) United States Mail, postage prepaid, certified or
registered mail, return receipt requested, addressed to the proper party at the following
addresses:

CITY : City Clerk Director of Aviation
City of El Paso El Paso International Airport
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P.O. Box 1890 6701 Convair Rd.

El Paso, Texas 79950-1890 El Paso, Texas 79925-1099
CONCESSIONAIRE: Elizabeth Anchendo
Los Amigos Shoeshine
3240 Tomahawk

El Paso, TX 79936
(915) 592-9015

B. Any notice so given shall be deemed properly delivered, given, served, or received on the
date shown for delivery or rejection on the return receipt. Any party may change the
address to which notices shall thereafter be given upon five (5) days prior written notice to
all other parties in the manner set forth in this Section.

9.10 GENERAL CIVIL RIGHTS PROVISIONS.

Concessionaire agrees to comply with pertinent statutes, Executive Orders and such rules as are
promulgated to ensure that no person shall, on the grounds of race, creed, color, national origin, sex, age,
or disability be excluded from participating in any activity conducted with or benefiting from Federal
assistance. If the Concessionaire transfers its obligation to another, the transferee is obligated in the same
manner as the transferor. This provision obligates the Concessionaire for the period during which the
property is owned, used or possessed by the Concessionaire and the airport remains obligated to the

Federal Aviation Administration. This provision is in addition to that required by Title VI of the Civil
Rights Act of 1964.

Section 9.11 COMPLIANCE WITH NONDISCRIMINATION REQUIREMENTS.
During the performance of this contract, the Concessionaire, for itself, its assignees, and successors in
interest (for purposes of this Section 10.06 hereinafter referred to as the “Contractor™), agrees as follows:

1. Compliance with Regulations: The Contractor (hereinafter includes consultants) will
comply with the Title VI List of Pertinent Nondiscrimination Acts and Authorities, as they
may be amended from time to time, which are herein incorporated by reference and made a
part of this contract.

2. Nondiscrimination: The Contractor, with regard to the work performed by it during the
contract, will not discriminate on the grounds of race, color, or national origin in the selection
and retention of subcontractors, including procurements of materials and leases of equipment.
The Contractor will not participate directly or indirectly in the discrimination prohibited by the
Nondiscrimination Acts and Authorities, including employment practices when the contract
covers any activity, project, or program set forth in Appendix B of 49 CFR part 21.

3. Solicitations for Subcontracts, including Procurements of Materials and Equipment: In
all solicitations, either by competitive bidding or negotiation made by the Contractor for work
to be performed under a subcontract, including procurements of materials, or leases of
equipment, each potential subcontractor or supplier will be notified by the Contractor of the
contractor’s obligations under this contract and the Nondiscrimination Acts and Authorities on
the grounds of race, color, or national origin.
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4. Information and Reports: The Contractor will provide all information and reports required
by the Acts, the Regulations, and directives issued pursuant thereto and will permit access to
its books, records, accounts, other sources of information, and its facilities as may be
determined by the City (for purposes of this Section 10.06 hereinafter referred to as the
“sponsor”) or the Federal Aviation Administration to be pertinent to ascertain compliance with
such Nondiscrimination Acts and Authorities and instructions. Where any information
required of a contractor is in the exclusive possession of another who fails or refuses to furnish
the information, the Contractor will so certify to the sponsor or the Federal Aviation
Administration, as appropriate, and will set forth what efforts it has made to obtain the
information.

5. Sanctions for Noncompliance: In the event of a Contractor’s noncompliance with the non-
discrimination provisions of this contract, the sponsor will impose such contract sanctions as
it or the Federal Aviation Administration may determine to be appropriate, including, but not
limited to:

a. Withholding payments to the Contractor under the contract until the Contractor
complies; and/or

b. Cancelling, terminating, or suspending a contract, in whole or in part.

6. Incorporation of Provisions: The Contractor will include the provisions of paragraphs one
through six in every subcontract, including procurements of materials and leases of equipment,
unless exempt by the Acts, the Regulations, and directives issued pursuant thereto. The
Contractor will take action with respect to any subcontract or procurement as the sponsor or
the Federal Aviation Administration may direct as a means of enforcing such provisions
including sanctions for noncompliance. Provided, that if the Contractor becomes involved in,
or is threatened with litigation by a subcontractor, or supplier because of such direction, the
Contractor may request the sponsor to enter into any litigation to protect the interests of the
sponsor. In addition, the Contractor may request the United States to enter into the litigation
to protect the interests of the United States.

Section 9.12 AFFIRMATIVE ACTION.

Concessionaire assures that it will undertake an affirmative action program as required by 14 CFR
Part 152, Subpart E, and any amendments thereto, and any other federal statutes or regulations applicable
to the receipt of federal assistance from the Department of Transportation by local governments for Airport
use, or otherwise applicable to persons leasing concession site from the City of El Paso, to insure that no
person shall, on the grounds of race, color, sex, age, disability or national origin be excluded from
participating in or receiving the services or benefits of any program of activity covered by this Subpart.
Concessionaire assures that it will require that its covered sub-organizations (subconcessionaires) provide
assurances to City, as set forth herein, that they similarly will undertake affirmative action programs, and
that they will require assurance from their sub-organizations (subconcessionaires) to the same effect.

Section 9.13 FAA Order 1400.11.

Pursuant to Federal Aviation Administration Order 1400.11, effective August 27, 2013, and
because the described concession site is located at the El Paso International Airport which is subject to
regulation by, among others, the U.S. Federal Aviation Administration, the parties specifically agree to
the following (except as Concessionaire is mandated by security requirements imposed by
Concessionaire’s federal government customers):
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1. A, Concessionaire for itself, its successors in interest and assigns, as a part of the
consideration hereof, does hereby covenant and agree, as a covenant running with the land,
that in the event facilities are constructed, maintained, or otherwise operated on the
property described in this Lease for a purpose for which a Federal Aviation Administration
activity, facility, or program is extended or for another purpose involving the provision of
similar services or benefits, Concessionaire will maintain and operate such facilities and
services in compliance with all requirements imposed by the Acts and Regulations set out
in Federal Aviation Administration Order 1400.11, Appendix 4, as same may be amended
from time to time (the “Acts and Regulations™) such that no person on the grounds of race,
color, or national origin, will be excluded from participation in, denied the benefits of, or
be otherwise subjected to discrimination in the use of said facilities.

B. With respect to the Lease, in the event of breach of any of the above
nondiscrimination covenants, City will have the right to terminate the Lease and to enter
or re-enter and repossess said Concession Site and the facilities thereon, and hold the same
as if said easement had never been made or issued. [FAA Order 1400.11, Appendix C]

2. A. Concessionaire for itself, its successors in interest and assigns, as a part of the
consideration hereof, does hereby covenant and agree, as a covenant running with the land,
that (1) no person on the ground of race, color, or national origin, will be exciuded from
participation in, denied the benefits of, or be otherwise subjected to discrimination in the
use of said facilities, (2) that in the construction of any improvements on, over, or under
such land, and the furnishing of services thereon, no person on the ground of race, color,
or national origin, will be excluded from participation in, denied the benefits of, or
otherwise be subjected to discrimination, (3) that the Concessionaire will use the
Concession Site in compliance with all other requirements imposed by or pursuant to the
Acts and Regulations,

B.  With respect to the Lease, in the event of breach of any of the above
nondiscrimination covenants, City will have the right to terminate the Lease and to enter
or re-enter and repossess said Concession Site and the facilities thereon, and hold the same
as if said easement had never been made or issued. [FAA Order 1400.11, Appendix D]

3. A. During the term of this Lease, Concessionaire for itself, its successors in interest,
and assigns, as a part of the consideration hereof, agrees to comply with the following non-
discrimination statutes and authorities; including but not limited to:

» Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252),
(prohibits discrimination on the basis of race, color, national origin);

e 49 CFR part 21 (Non-discrimination In Federally-Assisted Programs of The
Department of Transportation—Effectuation of Title VI of The Civil Rights Act of
1964);

e  The Uniform Relocation Assistance and Real Property Acquisition Policies Act of
1970, (42 U.S.C. § 4601), (prohibits unfair treatment of persons displaced or whose
property has been acquired because of Federal or Federal-aid programs and projects);
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Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et seq.), as amended,
(prohibits discrimination on the basis of disability); and 49 CFR part 27;

The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.),
(prohibits discrimination on the basis of age);

Airport and Airway Improvement Act of 1982, (49 USC § 471, Section 47123), as
amended, (prohibits discrimination based on race, creed, color, national origin, or
sex),

The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the scope,
coverage and applicability of Title VI of the Civil Rights Act of 1964, The Age
Discrimination Act of 1975 and Section 504 of the Rehabilitation Act of 1973, by
expanding the definition of the terms “programs or activities” to include all of the
programs or activities of the Federal-aid recipients, sub-recipients and contractors,
whether such programs or activities are Federally funded or not);

Titles Il and III of the Americans with Disabilities Act of 1990, which prohibit
discrimination on the basis of disability in the operation of public entities, public and
private transportation systems, places of public accommodation, and certain testing
entities (42 U.S.C. §§ 12131 - 12189) as implemented by Department of
Transportation regulations at 49 CFR parts 37 and 38;

The Federal Aviation Administration’s Non-discrimination statute (49 U.S.C. §
47123) (prohibits discrimination on the basis of race, color, national origin, and sex};
Executive Order 12898, Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations, which ensures nondiscrimination against
minority populations by discouraging programs, policies, and activities with
disproportionately high and adverse human health or environmental effects on
minority and low-income populations;

Executive Order 13166, Improving Access to Services for Persons with Limited
English Proficiency, and resulting agency guidance, national origin discrimination
includes discrimination because of limited English proficiency (LEP). Grantee shall
take reasonable steps to ensure that LEP persons have meaningful access to its
programs (70 Fed. Reg. at 74087 to 74100),

Title IX of the Education Amendments of 1972, as amended, which prohibits
discrimination because of sex in education programs or activities (20 U.S.C. 1681 et

seq).

In the event of breach of any of the covenants in this section 3, City shall have the

rights and remedies set forth in sections 1 and 2 above, in addition to all other rights and
remedies available to it under applicable law. [FAA Order 1400.11, Appendix E]

9.14 ACDBE REQUIREMENTS.

In accordance with 49 CPR Part 26, the City has implemented an Airport Concession
Disadvantaged Business Enterprise (“ACDBE”) plan (“City ACDBE Plan”) under which qualified firms
may have the opportunity to operate an Airport concession. The Concessionaire submitted to the City an
ACDBE Compliance Plan (“Compliance Plan”), which is incorporated herein by reference, concerning
the ACDBE firms that will participate in this Concession. The Concessionaire shall comply with the
provisions of Part 23, the City ACDBE Plan and the Compliance Plan. The Concessionaire shall not
employ any subcontractor or subconcessionaire except as provided in the Compliance Plan, and shall not
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substitute any subcontractor or subconcessionaire identified in the Compliance Plan unless the substitute
has been approved by the City in accordance with the City ACDBE Plan. The Concessionaire shall timely
submit to the City all reports required under Part 26 or the City ACDBE Plan to demonstrate the
Concessionaire’s compliance with its Compliance Plan

9.15 SUCCESSORS AND ASSIGNS.
All of the terms, covenants, and agreements herein contained shall be binding upon and shall inure
to the benefit of successors and assigns of the respective parties hereto.

9.16 LAW GOVERNING: VENUE.

This Agreement shall be construed in accordance with the laws of the State of Texas and venue
shall be in the courts in El Paso County, Texas.

9.17 LIABILITY.
It is understood and agreed that the City shall have no liability to the Concessionaire for damage

to or loss of any property of the Concessionaire, its employees, agents, servants, subcontractors, or patrons
from any cause whatsoever.

9.18 EFFECTIVE DATE.

Regardless of the date signed, this Agreement shall be effective as of February 4, 2020 in all
respects.

(SIGNATURES BEGIN ON FOLLOWING PAGE)
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CITY’S SIGNATURE AND ACKNOWLEDGMENT

IN WITNESS WHEREOF, the parties have hereunto set their hands this ___ day of
20_.

CITY OF EL PASO

Tomas Gonzélez
City Manager

APPROVED AS ONTENT:

d
Monica Lombrafa, A.A.E.
Senior Assistant City Attorney Director of Aviation
ACKNOWLEDGMENT
THE STATE OF TEXAS )
COUNTY OF EL PASO )
This instrument was acknowledged before me on this day of

, 2020,

by Tomas Gonzélez, as City Manager of the City of El Paso, Texas.

Notary Public, State of Texas
My Commission Expires:

[SIGNATURES CONTINUE ON THE FOLLOWING PAGE]
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CONCESSIONAIRE’S SIGNATURE AND ACKNOWLEDGMENT

CONCESSIONAIRE: Los Amigos Shoeshine

Printed Name: Elizabeth Anchondo
Title: _ @ e

ACKNOWLEDGMENT

THE STATE OF _TEXAS )
)
COUNTY OF _E1_P0D )

This instrument was acknowledged before me on this
by (& , as Concessionaire.

My Commission Expires: e SN

MDJ\,IIOL !207.1
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